EDITORIAL

Tom Vos'

These days, it is hard to attend a European corporate law
seminar or conference and not hear anything about the
28th company law regime. Every European corporate
lawyer seems to be talking about the 28th company law
regime. But are we talking about the same thing when we
talk about a 28th regime? What problems can a 28th
company law regime solve? And what should a 28th
company law regime look like? Those are the questions I
will explore in this editorial.'

I PROBLEMS FOR INNOVATIVE EUROPEAN
COMPANIES

The idea of a 28th company law regime recently resur-
faced in the Draghi report, as a solution to address the
EU’s problems with its capital markets. The Draghi
report argues that the EU has failed to build a financing
ecosystem capable of supporting innovative, high-growth
companies. Venture capital markets remain thin, and
European companies continue to depend disproportio-
nately on bank lending. One major obstacle to developing
deeper capital markets lies in the fragmentation of com-
pany, insolvency, tax laws across the twenty-seven
Member States. Therefore, the Draghi report proposed a
28th company law regime to reduce this fragmentation.”
The Letta report similarly argued for a 28th regime
provided by a European Business Law Code.’

As noted by Paul Oudin,” fragmentation is only one of
several problems facing innovative European companies.

The 28th Company Law Regime: A Mix of Harmonization
and Regulatory Competition

A first problem is insufficient flexibility for such com-
panies. Many national company laws of European
Member States still impose significant legal constraints
on the structuring of venture capital transactions, as has
been shown by the work of Luca Enriques, Casmiro
Nigro and Tobias Troger.” In several European jurisdic-
tions, it is apparently impossible to implement some
financing and governance arrangements that are market
practice (and arguably economically useful) in US ven-
ture capital transactions.

A second problem concerns red tape. In many European
countries, incorporating and registering a company
remains a time-consuming and cumbersome process, and
digital tools are not always widely available.

The third problem is legal fragmentation, which
implies that investors and entrepreneurs operating across
borders must navigate divergent rules concerning incor-
poration, corporate governance, share issuances, stock
options, shareholder agreements, ... The first two pro-
blems, the lack of flexibility and the excess of red tape,
also reinforce the fragmentation problem, as investors and
companies must do legal due diligence in each Member
State to comply with the different administrative require-
ments and to seek legal guidance on whether standard
agreements used in US venture capital transactions are
legally possible in that Member State.

These problems collectively increase transaction costs
and prevent the integration of European capital markets —
precisely the issue that the Draghi report urges Europe to
confront.
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Some of the thoughts below are based on a position paper on the 28th regime by the Belgian Centre for Company Law, which was submitted to the consultation of the
European Commission, and which I co-authored. The position paper can be consulted on this website, https://bcv-cds.be/2025/09/26/contributing-to-the-future-of-
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Harmonization and Regulatory Competition

2 COMBINING HARMONIZATION AND
REGULATORY COMPETITION THROUGH
A 28TH REGIME

To address these problems with fragmentation in Europe,
two basic solutions are possible: harmonization or regula-
tory competition. Each comes with their own advantages
and disadvantages. Below, I will argue that a 28th regime
can be seen as a combination of harmonization and reg-
ulatory competition.6

Harmonization has long been the EU’s preferred instru-
ment for overcoming legal fragmentation, as illustrated by
the harmonization brought by the company law direc-
tives, now codified in Directive 2017/1132. In an ideal
world, such harmonization can bring legal certainty and
uniformity, remove barriers to cross-border operations and
establish a true single market. Reality falls short of the
ideal world, however: in company law, harmonization has
often been only partial, with many choices left at the
Member State level, so that fragmentation and costs of
seeking local legal advice remain. In addition, even in case
of maximum harmonization or uniform rules in a regula-
tion, practical application may still differ throughout
Member States, due to differences in judicial interpreta-
tion and in enforcement by financial supervisors. Some
key topics have also proven too sensitive for EU harmo-
nization (despite several attempts), such as group law,
takeover defences, fiduciary duties of directors, board
structure, co-determination, ... Another disadvantage of
harmonization is that it may not always lead to the best
solution. The European legislature (like national legisla-
tures) is not perfect, and if the outcome of harmonization
would be a suboptimal regime for everyone, a lack of
harmonization may be preferable. An example is perhaps
the regime for legal capital originating from the Second
Company Law Directive: once seen as the pride of the
European model of corporate law and a great success of
EU harmonization, it is now often criticized as an out-
dated way of protecting creditors.’

The alternative solution to fragmentation is to allow for
regulatory competition, with EU Member States competing
to attract incorporations by offering the best company law

regime. Roberta Romano called regulatory competition the
‘genius of American corporate law’.® In the US, Delaware is
the winner of the regulatory competition and provides a de
facto harmonized regime, with many corporations in other
states choosing to incorporate in Delaware, and many other
states choosing to copy Delaware’s approach (although
recent events in the US have led to renewed competition
for Delaware from Nevada and Texas’). The Delaware
example illustrates that harmonization is not necessary to
overcome fragmentation.

The problem with this solution is that the competition
for incorporations in the EU is rather tame. One explana-
tion is legal: the EU lacks a true ‘internal affairs doctrine’,
as in the US, that stipulates that the internal affairs of the
company (including its governance and share structure)
are governed by the law of its incorporation state.'” More
importantly, practical, cultural, language and tax barriers
make it difficule for EU businesses to incorporate in
another Member State."'

Part of the argument for a 28th company law regime is
that it can combine some of the advantages of harmoniza-
tion and regulatory competition. Like harmonization, it
offers a uniform framework throughout the EU. However,
if the solution included in the 28th regime is not the one
companies want, they can still opt for one of the twenty-
seven national regimes — preserving the benefits of reg-
ulatory competition. If done well, a 28th regime with
high levels of flexibility and low levels of red tape,
could even be the instigator for further competition
among Member States, as the 28th regime could remove
practical and language barriers to choosing for another
corporate law regime than the home Member State of
the business. A 28th regime may also be easier to imple-
ment politically than full harmonization: it does not force
countries to abandon corporate law provision that they
deem superior.

Of course, there are also disadvantages to the 28th
regime. Previous attempts of creating European corporate
forms have either failed to be adopted (like the SPE or the
SUP) or failed to become popular (like the SE). A 28th
regime may face similar obstacles, also depending on its
level of ambition, as explained below.
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3 THE BOLD VERSUS THE CAUTIOUS
APPROACH TO THE 28TH REGIME

If a 28th regime wants to maximally reduce red tape and
legal fragmentation, it should consist of a stand-alone
pan-European fully digital corporate form, with a com-
prehensive companies code established by an EU regula-
tion, enforced by a single specialized EU court, and with
harmonization of certain key provisions of insolvency,
employment and tax law. Such a bold approach to the
28th regime is what has basically been proposed by EU-
INC, a community within the European start-up ecosys-
tem that has drafted elaborate and ambitious proposals for
a 28th regime.'” However, this approach would most
likely require unanimity within the Council,"? making
it politically unlikely that such an ambitious proposal
would be adopted.

An alternative to the fully fledged 28th regime is the
more cautious proposal put forward by the European
Parliament."* This proposal envisages a European ‘label’
attached to existing national corporate forms, which must
meet certain harmonized requirements. This approach is
markedly less ambitious: it would in practice yield
twenty-seven national variants of an optional regime,
each embedded in existing national corporate forms. In
that sense, it actually resembles the traditional harmoni-
zation approach, although it shares with the 28th regime
the feature of optionality: firms may still choose a differ-
ent national company form if they prefer it to the harmo-
nized version."” Several authors have argued that such a
limited harmonization could nevertheless deliver mean-
ingful benefits: by simplifying company law rules in
specific areas, it could provide firms with greater contrac-
tual flexibility, reduce administrative burdens, and miti-
gate at least some of the legal fragmentation that
currently characterizes the Union. '

Whatever level of ambition ultimately prevails, it is
crucial that any 28th regime — whether bold or cautious —
remains targeted at the three core problems identified

above: increasing flexibility, cutting red tape, and reducing
legal fragmentation.'” This implies, first, that the regime
must offer the flexibility required for venture-capital
transactions. The experience of the Belgian and Dutch BV
can provide inspiration: a private company form without
legal capital (in Belgium) or with a symbolic minimum
capital (EUR 0.01 in the Netherlands), offering extensive
contractual freedom and highly adaptable governance
structures.® Second, administrative burdens can be reduced
if the 28th regime would offer digital incorporation and
digital meetings, filings in a pan-European corporate reg-
ister, and the availability of English for corporate documen-
tation. Third, to reduce fragmentation, the 28th regime
should harmonize company law to the extent politically
feasible, designate the law of the registered office as the
applicable law, and undertake limited but meaningful har-
monization in neighbouring fields — particularly the con-
necting factors in employment, tax, and insolvency law. To
ensure a common judicial interpretation of the 28th
regime, the EU could also create an optional EU-wide
arbitration mechanism, and/or require Member States to
set up specialized national courts for 28th-regime compa-
nies, both operating with the possibility of English-lan-
guage proceedings.

Many of these proposals remain ambitious, and even the
more cautious approach suggested by the European
Parliament may still fail. Should political agreement in
the EU prove unattainable, a smaller group of at least nine
Member States may ultimately resort to ‘enhanced coop-
eration’, as the Draghi report has suggested,19 and create
an optional cross-border corporate form among them.
Several Member States, including Belgium and the
Netherlands, have already modernized their company
laws to offer highly flexible limited liability corporate
forms, yet practical barriers to cross-border incorporation
continue to limit their uptake. A genuinely cross-border
company form may help overcome these lingering obsta-
cles and finally deliver the capital markets that European
companies urgently need.
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